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1.  Afterthedesthof hiswife LindaKay Adkins Samud Adkins, individually and onbehelf of Lindd's

wrongful desth benefidaries (“Adkins’), filed this medica madpractice action in the Circuit Court of Lee



County, Missssppi, againg defendants Curren J. Sanders, M.D., Sanders Clinic for Women PA., ad
NorthMissssppi Medicd Center. After atrid, thejury returned averdict in favor of the defendants, and
judgment was entered accordingly. Adkins gopedled daiming thetrid court committed reversbleeror in
denying plaintiff'sjury ingruction P-21 on the gpplicable sandard of care. Moreover, Adkinsasserted thet
thetria court committed reversble error in refusing to excuse Juror No. 22, apatient of the defendant, for
cause. The Court of Appedlsreversed and remanded the case. The defendantsfiled apetition for writ of
certiorari daming the Court of Appedsimproperly found thetrid court in error with regardsto therefusa
of thejury indruction and therefusal to excuse Juror No. 22. Weagreeand find that thetria court did not
commit reversbleerror in denying plantiff'sjury ingruction regarding the gpplicable sandard of care. Nor
did thetrid judge commit reversble eror inrefusing to excuse Juror No. 22. Accordingly, wereversethe
judgment of the Court of Appedls, and we afirm thetrid court’ s judgment.
FACTS

2. In1991, LindaKay Adkins ("Lindd") was diagnosad with lupus by Dr. Jeen Gigpen in Oxford,
Misdssippi. 1n1993, Lindaand her husband Sam Adkins discovered they were expecting therr firgt child.
Dr. Curren J. Sanders("Dr. Sanders'), her obstetrician-gynecologigt, knew of her condition. Dr. Sanders
assured Lindathat her lupus would not cause a problem with her pregnancy.

3.  On March 31, 1994, Linda was placed in North Missssppi Medicd Center ("NMMC") to
undergo a caesarian section. Lindagave birth to ason, Logan Adkins. Fallowing the birth, Linda began
expeariendngfever. Dr. Sandersassured Lindathat dl women experiencefever after having ababy. Linda

continued to have fevers chills, and sweats. On April 7, one week after ddivery, Lindadied.



14. On October 12, 1995, Adkinstimdy filed acomplaint in the Circuit Court of Lee County. The
complant named as defendants Dr. Sanders, the Sanders Clinic for Women, PA. ("SandersClinic'), and
the North Missssppi Medicad Center ("NMMC").
5.  Duringvair dire a the beginning of thetrid, the parties discovered that some of the prospective
jurors were @ther patients of Dr. Sanders or ancther physidian in Sanders Clinic., or had loved oneswho
hed been patients of Dr. Sanders. Juror No. 22 ("No. 22"), Ms. Pdmer, gated during voir direthat Dr.
Sanders ddivered two of her children and thet she continuesto seehimfor regular yearly checkups. Other
prospective jurors dated thet they hed ill fedings regarding medica mdpractice aivil actions since they
themsdveswereinthemedicd fidd, or they hed loved onesinthe medicd filed. Adkinswaslimited to four
peremptory chalengesunder Miss R. Civ. P. 47(c). Disstidfied with thepotentia compaosition of thejury,
Adkins madeagenerd ord mationto removedl "personswho had been.. . . apatient of thephysidan, [Dr.
Sanderg), . . . [or] a leadt to the extent that Someone has had ababy ddivered.”" The dircuit court denied
the mation finding thet "the record inthiscase dearly indicatid g thet | have, onmy owninitiaive, exduded
those who | congdered to have any predigpogtion one way or the other, induding those who said they
didnt bdievein thiskind of procesding at dl.”
6.  Attrid, Adkins submitted jury indruction P-21 ("P-21"), which provided:

When a defendant tdls a petient he can achieve a good result thereby daming he

possesses the skill necessary to perform the medica care involved, the sandard of care

to be gpplied in this cae is that of an rheumatologidt rather than a physdan having a

specidity in obdtetrics. Where adefendant admits that he did not possessthetraining or

skill of arheurmatologist but, neverthd ess, undertook trestment of acomplicated pregnancy

whichreguiresspecid training and skill not possessad by the defendant, the defendant must

be hdd to the gandard of care exercised in the fidd in which he has damed to be
qudlified.



During the indruction conference, the defendants objected to P-21 daiming it is "peremptory and does
not...furnish any guidanceto the jury asto how it should meke a determingtion in the case™”  The drcuit
court found P-21 was peremptory and refused theindruction. Thejury returned averdict in favor of the
defendants, and the trid court entered find judgment accordingly.
7.  Adkins filed aMation For A New Trid Or, Alterndtively, For Judgment Notwithstanding The
Vedict. Adkins assarted that it was error to deny the P-21 Jury Ingruction and that thetria court erred
indlowing Juror No. 22 to gt on the jury. Further, Adkins asserted that “therewerea least 75 additiona
persons who could have sarved hed this baby patient juror been excused for cause” The dircuit court
denied the motion.
18.  Adkinstimdy filed anctice of goped. The goped was assgned to the Court of Appeds which
reversed and remanded the case. Adkinsv. Sanders, 823 So.2d 550 (Miss. Ct. App. 2002). Ina6
to 3 decison the Court of Appedls hdd that the trid court did not e in granting defendant's motion in
limine thetrid court ered in refugng to grant plantiff'sjury indruction P-21 which hdd Dr. Sanderstoa
heightened dandard of care; and thetrid court erred in dlowing Juror No. 22, a patient of Dr. Sanders,
to be placed on the jury. On June 4, 2002, the defendants filed a Petition For Writ of Cetiorari.
Aggrieved by the judgment beow, the defendants raise the fallowing issues on goped:
l. Whether The Court of AppealsProperly Found TheTrial Courtin
Error For Refusing Plaintiff's Jury Instruction No. P-21, Which
Sets Out a Heightened Standard of Care For Dr. Sanders.
. Whether The Court of AppealsProperly Found TheTrial Courtin
Error For Not Removing Juror No. 22, a Patient of Dr. Sanders,
From The Jury Panel.

DISCUSSION

l. Standard of Care.



19.  This Court does not review jury indructionsin isolaion. Jackson v. Daley, 739 So.2d 1031,
1037 (Miss. 1999). Reather, weread theindructionsasawhole. Entergy Miss., Inc. v. Bolden, 854
So. 2d 1051, 1054 (Miss. 2003). Wewill nat find reversble eror “wheretheindructions actudly given,
when reed together asawhale, ‘fairly announce the law of thecaseand crestenoinjustice’” 1d. (quating
Coleman v. State, 697 So.2d 777, 782 (Miss. 1997)). If theingructions granted “adequeately ingtruct
thejury, aparty may not complain of the refused indruction.” Turner v. Temple, 602 So.2d 817, 823
(Miss 1992) (citing Purina Mills, Inc. v. Moak, 575 So0.2d 993, 996 (Miss. 1990); Payne v. Rain
Forest Nurseries, I nc., 540 So.2d 35, 40 (Miss. 1989)). Furthermore, thetria court need not charge
the jury with an “indruction thet ‘incorrectly Satesthe law, is covered fairly dsawherein theindructions,
or iswithout foundation in the evidence’” Bolden, 854 So. 2d at 1054.
110.  Dr. Sandersdamsthet the Court of Appedseredinruling thet thetrid court committed reversble
error inrefusng the plantiff'sjury indruction P-21. Reyingon West v. Sanders Clinicfor Women,
P.A., 661 S0.2d 714 (Miss. 1995), Dr. Sanders arguesthat the heightened sandard of care contained in
ingruction P-21 isingpplicable to this case.
11. "Tohaveanindruction granted the proponent must show thet (1) the ingtruction is supported by
the evidence and that (2) the indruction is a correct satement of thelaw." Turner, 602 So.2d at 823
(atingCopeland v. City of Jackson, 548 S0.2d 970, 973 (Miss. 1989); Hill v. Dunaway, 487 So.2d
807, 809 (Miss. 1986); Lewis Grocer Co. v. Williamson, 436 S0.2d 1378, 1380 (Miss. 1983)). See
also West, 661 So.2d at 721. Requested Ingtruction P-21 provided:

When a defendart tdls a paient he can achieve a good result thereby daiming he

possesses the kill necessary to perform the medica care involved, the Sandard of care

to be goplied in this case is tha of a rhuematologid rather then a physidan having a

speaidity in obderics Where a Defendant admits that he did not possessthetraining or
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il of arheumatologist but, neverthd ess, undertook trestment of acomplicated pregancy

which requires spedd training and skill not possessad by the defendant, the defenant must

be hed to the sandard of care exercisad in the fidd in which he has daimed to be

qudlified.
112.  Whilethe Court of Appedsfound that P-21 wasidenticd to ajury indruction previoudy gpproved
by thisCourtinLewisv. Soriano, 374 So.2d 829, 831 (Miss. 1979), wefind that our decisoninLewis
is ingpplicable under the facts presented here. In Lewis, this Court determined whether a physdan's
trestment of apaient’sinjuries was to be measured by the accepted Sandard of care of agenerd family
physdanor the sandard of care of agpecidigt in orthopedic surgery. 1 d. a 830. The doctor tedtified thet
the patient refused to accept hisrecommendationsto trandfer to aqudified orthopedic surgeon whichwere
dlegedy made during thefirg examination and frequently fallowing treetment. The physdan admitted thet
the gandard of care was inferior to that of an orthopedic surgeon. 1d. However, snce he saw no
dtendive, he undertook and continued trestment. It was uncontradicted that  the physdan's
recommendeation was qudified as he represented thet he could obtain agood result in treeting the patient.
Id. at 831.
113. Sncethe physician himself said hecould achieve“a good result ther eby claiming he
possesses the skill necessary to perform” the medicad care involved, this Court found that
recommendationto be qudified rather than unequivocd. 1d. (emphasis added). Because of thisqudified
recommendation, the physcdanwasheldto a sandard of care expected of an orthopedic surgeon rather
than aphysdanhavingagpeddty infamily practice 1d. Thecrudd factor wasthe physdan’ sadmisson
“that he did not possess the training or skill” of an orthopedic surgeon “but, nevertheless

undertook treatment of a complicated” fracture and didocation “which requires special

training and skill not possessed by the defendant.” I d. (emphads added).



14.  Unlikethe pnyddanin Lewis, Dr. Sanders did not admit that he assumed respongbility as a
pedidid in another medicd discipline, i.e, asLindd srheumatologis. He did not admit thet the care thet
wasgivenwasinferior to the trestment she could have gotten from agpedidist. Dr. Sandersdid not assure
that he could obtain agood result nor did he daim to possess the skills necessary to treet her condition
which resulted from lupus. Infact, Dr. Sanders made sgnificant efforts by referrds to other physdansin
anefort to determine the nature of Lindal's complications and the gppropriate treetments.  Further, the
issue of whether he undertook trestment of a complicated pregnancy which required goedid traning and
illswas anissuefor thejury.

115. Thisingruction effectivdy indructs the jury that Dr. Sanders assumed the respongihilities of a
rheumatologis and undertook trestment of Lindal s complicated pregnancy without having the necessary
gpecid training and skill. We find that proposed indruction P-21 was properly refused because it is
peremptory.

116. Moreover, Fantiff'singruction P-21 is clearly not supported by the evidence. Dr. Sanderswas
only responsble for Lindal s obdtetrical care and trestment, not trestment reated to lupus nor any other
rheumatologica condition. Dr. Jeen Gigoen, arheumatologicd spedidig, remained primarily responsble
for such treetment. Her medicd recordson Lindareferred to thelupusas “very wel controlled for years”
The record dso reved s that Linda dedined a follow-up gopointment with Dr. Gigoen. Ingeed, with Dr.
Gigoen's agreament, Linda chose to keep in touch with her rheumatologigt via teephone during the
pregnancy. Lindachosethismethod ingead of choosng to follow Dr. Gigpen’ srecommendation thet she
come to the rheumadlogid’s office for a follow up vigt. Although not Dr. Gigpen's “firg choice of

management,” the doctor said shewas “comfortable’ with Lindd schoice. She dso indicated gpprova



in the decison for Dr. Sanders to be the only physician who would persondly see Linda during the
pregnancy.

717.  Dr. Sanders saw Linda on Thursday, the day the baby was ddivered, and again on Friday. At
thesetimes, her postoperative condition wasexcdlent. She showed no sgnsof apossblelupusflare He
wasnaot “oncdl” that following weskend.  Ingteed, Dr. Whitewas*on cdl” and reponsblefor dl of their
dinic' spaients induding those of Dr. Senders.

118.  After Dr. Sanders svist on Friday and while Dr. Whitewason cdl, Dr. Whitereceived thereport
indicating thet Lindd stemperaturewas 101.3. With knowledge of Linda s smoking habit and thegenerd
anesthesa which she recaived during ddivery, he diagnosed the source of the fever as a pulmonary
complication common to smokers, not a lupus flare. He prescribed  antibiotics for possble infection,
Tylend to reduce the fever, and a urindyssto check for infection . Lindd s temperature returned to
noml.

119.  WhenDr. White examined Lindathe next day, again, her temperaurewasnormd. Theurindyss
report indicated no infection and a normd result. Dr. White reported thet, he heard “rdes’ (or “rattles’)
when ligening to her lungs acommon condition in Smokers who have undergone generd anesthesia He
encouraged mobility and cessation of amoking. He indicated no need for deroids  He reported no
evidence of lupus

120.  On Sunday, Dr. White examined Lindaagain. Hereportedthat Tylendl hed diminated thefever.
He remarked that he heerd fewer rdeswhen ligening to her lungs On Sunday, Dr. White again mentioned
no evidence of alupusflare. From Sunday’ svist until Monday morning when his duties to the petients of

the dinic ended, Dr. White received no reports of Lindd s having medicd  problems or complications



21. Dr. SandersdroppedintoseeLindaon Sunday. Thisvistisrefarredtoasa” courtesy vist,” snce
at that time hisresponghility to his patients had been trandferred to the doctor on cal. Sunday wasthefirst
time Dr. Sanders had any knowledge thet Lindawas not feding well. During this Sunday courtesy vist,
shetold him thet she did not fed well. Hetold her thet hewould cdl anintemist who would examine her
for problems assodiated with the ddlivery, espedidly in light of her hisory with lupus

22. Tha wasthefirg indication to Dr. Sanders of apossblelupusflare Eventhoughnot oncdl, Dr.
Sanders conaulted a spedidist immediatdy upon suspecting any complications rdlaed to lupus. Per Dr.
Sanders srequedt, the internd medicine specidig, Dr. Ken Davis, Dr. Sanders, examined Lindathe next
day. He reported “no evidence of active diseese a this time’ and found Linda to be “dable
rheumatalogicaly.” Dr. Davislabeed her fever as* post operdive atdectass” Dr. Davisencouraged her
to follow upwith her regular rheumatologit, Dr. Gigpen, when shewasdischarged. Hewarned Linda*thet
her rheumatologic condition may change in her pogt ddivery daie” Dr. Sanders referred Lindato Dr.
Davis Dr. Sanders expected that Dr. Davis would assume responghility for any internd complications
fromtheddivery. Dr. Sanders conddered Dr. Davismore specidized and better equipped totregt Linda
if he detected Sgns or symptoms of alupusflare

123. Thenextday, Dr. Sanders saw Lindaagain. Lindacomplained of shortnessof breath. Dr. Sanders
ordered achest x-ray, an EKG and aSMA-18 ( achemicd profileof her blood). To assurecompleteand
competent diagnos's and trestment, he cdled in Dr. Ben Moore, a pulmonary spedidid, to examine her
and treet any problems that he found. He expected that Linda would rdy on Dr. Moore for trestment
related to pulmonary problems.

24. Dr. Sandears cdled Dr. Davis, the internd medicine gpedidid, a second time after he learned of

sgnificant changesinLindd SEKG. Asaprecaution, Dr. Davisrecommended Lindd strander tointendve



cae  Incompliance with that advice, Lindawastrandferred to intensve care. Dr. Sandersreinquished
to Dr. Davisdl regponghility for diagnods and trestment of Linda

125. While apatient in the intensve care unit, a cardiologigt, a hemaologig, a nephrologist and a
gagtroenterologist, dong with Dr. Davis examined and tregied Linda. However, in spite of the atention
from these physdanswho represented a broad range of specid knowledge, her condition deteriorated
until shedied on April 7. Inadischarge summary written by Dr. Davis, he reported thet Lindahad chronic

pulmonary hypertenson which resulted in rend failure, hepatic fallure and irreversble pulmonary diseese

126. AsLinddsobgerician, Dr. Sandersnever intended to have nor did he assumethe responsibility
for trestment and management of Lindas lupus When finding possble symptoms, he cdled in and
expected that Dr. Davis would become respongible to evaluate and treat Lindafor lupus He referred
Lindato a nephrologist who was to become responsible for the diagnosis and trestment of possible
hypertendon. The cardiologist was expected to be responsble for evauating her EKG response and
rendering trestment for any associated problems. Further, Dr. Sanders anticipated that the pulmonary
specidist would take on dl responghility to detect problems and adminider any necessary trestment for
conditions rdated to Lindd slungs.

127. Basad onthesefacts, the trid court properly refused proposed indruction 21 which incorrectly
draws an inference that Dr. Sanders breached a heightened duty and the expected rheumatologica
dandard of care. Ingruction 21 would have effectively indructed the jury that Dr. Sanders assumed the
regponghilities of a rheumatologist and undertook trestment of Lindal s complicated pregnancy without
having the necessary spedid training and ill. Thereisinsufficdent evidenceto support thisindruction. In

fact, the ovewhdming evidence, as noted herein, isjust the opposte.
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128.  Furthermore, the dight, joking remark made by Dr. Sandersto Lindain the ddivery room does
not judtify such anindruction. All partiesagreethet inlight of the doserdationship between Lindaand Dr.
Sanders, theremark wasmede*”jokingly.” Dr. Sanderssurdy did not intend to assumetheduty of Linda s
rheumatalogigt in the delivery room.  Additiondly, the evidence does not indicate any need for
rheumatologicd tregtment at thet time.
129.  Dr. Sanders should not be held to a sandard of carerequired of arheumatologis Smply because
he knew about Linda slupuswhen he undertook to treet her during her pregnancy as her obderician. His
knowledge of a patentid lupus flare does not result in his assumption of the rheumatologie’s duties; nor
doesit rase the dandard of care expected of Dr. Sandersto that of such aspedidis.
130.  Wefind that Rantiff’ singruction P-21 isunsupported by evidence and isingppropriate under the
lav. Therefore, thetrid court properly refused thisingruction, and the Court of Appedserred in holding
that the trid court should have dlowed thisingruction.

. Juror No. 22.
181l “Thesdedtion of jurorsisa‘judgment cal peculiarly within the province of the drcuit judge, and
onewe will not on gpped second guessin the aosence of arecord showing adear abuse of discretion.””
Brown ex rel. Webb v. Blackwood, 697 So.2d 763, 771 (Miss. 1997) (quoting Scott v. Ball, 595
$0.2d 848, 850 (Miss. 1992)) See also Davisv. State, 660 So.2d 1228, 1258 (Miss. 1995). "This
Court is required to reverse the trid court when this court dearly is of the opinion that a juror was not
competent.” Fleming v. State, 732 So.2d 172, 181 (Miss. 1999) (citing Dennisv. State, 91 Miss.
221, 229, 44 So. 825, 826 (1907)).
132.  Dr. Sanders argues that the Court of Apped's adopted ajury sdlection sandard contrary to the

authorities pronounced by thisCourt. Hearguesthat adircuit court'sdecisonswith regard to jury sdlection
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are entitled to great deference and should not be eesily disturbed. Dr. SandersrefersthisCourt toDavis
v. Smith, 660 So.2d 1228 (Miss. 1995); Scott v. Ball, 595 So.2d 848, (Miss. 1992); Hansen v.
State, 592 S0.2d 114 (Miss. 1991); Hudson v. Taleff, 546 So.2d 359 (Miss. 1989); and Ortman v.
Cain, 811 S0.2d 457 (Miss. Ct. App. 2002).

133.  Adkins exhaugted his dlowance of four peremptory chdlenges. All were legitimate chdlenges.
The four challenges were inauUfficient to remove individuas who hed been patients of Dr. Sanders, hed
wiveswho had been patientsof Dr. Sanders, or had doserdativeswho had been patients of Dr. Sanders.
Fallowing vair dire, Adkins made a generd mation to "remove any person who hasbeen . . . apatient of
the physiciansfor more— at leest to the extent that Someone hashed ababy ddlivered.” Adkinsressoned
thet the jurors who had themsalves had babies ddivered by Dr. Sanders or had dose rdaives who hed
babies ddivered by Dr. Senders were a heightened risk for impartidity. The drcuit court denied this
moation, finding that there was no direct evidence of impartidity among thesejurors. Thejuror a issuein
thisgoped isJuror No. 22, PAmer.

134. The extent of the contact, the tregting physician and other rlevant details about the rdationship
between the dinic and the two prospective jurors who were exduded through peremptory chalenges
cannot be determined from the record. Asin Scott, counsd for Adkins did not seefit to it rdevant
Oetails about those rdaionships. See Scott, 595 So. 2d & 851.  Under our holding in Scott, therecan
be no abuse of discretion in the trid court’ s failure to exdude these potentid jurorsfor cause

135.  When confronted withwhether to accept PAmer asajuror, Adkins had two unused peremptory
chdlenges. Thefallureto usethese chalengesto remove Pamer from the pand barsthisdam of eror.

136. Itiswdl stled inthisgaethat:

12



Before an gppdlant may chdlenge atrid court’s refusd to excuse ajuror for cause, he
mugt show that heusad dll of hisperemptory challenges: Thereason for theruleisthat the
gppdlant hed the power to cure subgtantidly any error aslong as he has remaning unused
peremptory chdlenges. Wewould put theintegrity of thetrid processat risk wereweto
dlow alitigant to refrain from usng his peremptory chdlenges and suffering an adverse
verdict a trid, securereversd on gpped on groundsthat the Circuit Court did not do what
the gppdlant whally had power to do.
Davisv. State, 660 So. 2d 1228, 1243-44 (Miss. 1995) (quoting Hansen v. State, 592 So. 2d 114,
129-30 (Miss 1991). Thisrule had been gpplied by this Court both where the gopdlant had not used dll
of hisperemptory chdlengesa thetime hewas confronted with whether to accept thejuror in question and

adsowhere he choseto exerdseaperemptory chalenge on a juror whom he had not challenged for cause.

137.  InDauvis, the gopdlant who was convicted of capita murder and sentenced to death argued on
goped dlowing Dorothy Hill to 9t on the jury violated his condtitutiond rights to have mitigating
drcumgtancesproperly consdered because Hill’ ssster had been murdered inarobbery and her killer tried
and sentenced to death. 1d. a 1243. This issue was without merit because the gppdlant had one
peremptory chdlenge left whenconfronted with whether to accept Hill asajuror and did not exercise that
chdlengeto exdude her fromthejury. |d. a 1243-44.

138. InChasev. State, 645 So. 2d 829 (Miss. 1994), the gppd lant was sentenced to death for killing
aman during arobbery. He chdlenged the trid court decison not to exdude Mary Wech for cause
W chassured the court that her aaility to remain impartia or objectivewould not be affected even though

she had beenrobbed threetimes. 1d. a 845. Because the gppdlant accepted Welch asajuror whenhis

peremptory chdlenges were not yet exhaudted, we refused to reverse the decision of the trid court and

found the daim of aror to be without merit. 1d. at 846-47.
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139.  Wehave conggently found noerror inrefusal to excusejurorswho arechdlenged for causewhen
the complaning party has chosen not to exhaugt his peremptory chdlenges Scott, 595 So. 2d at 851
(atingCapler v. City of Greenville, 207 So.2d 339, 341 (Miss. 1968); Chisolmv. State, 529 So.2d
635, 639 (Miss. 1988); Nixon v. State, 533 S0.2d 1078, 1085 (Miss. 1987); Johnson v. State, 512
$S0.2d 1246, 1255 (Miss. 1987). When an opportunity is presented to chalenge a prospective juror for
cause, aparty may not reman slent, smply exerdsing aperemptory chdlenge, and then complain because
the court refused to excuse ancther juror for cause upon whom he did exercise a peremptory chdlenge.
Scott, 595 So. 2d a 851. To dlow this practice would enable a party toincreasethedlotted number of
peremptory chdlenges. 1 d.

40. Addtiondly, “varied imponderables’ make the section of ajury a “judgment cdl paticulaly
within the province of the drcuit court, and one which we will not on gpped second guessin the absence
of arecord showing adear abuse of discretion. injury sdection.” 1d. Thetrid court hasbroad discretion
to determine whether to excuse prospective jurors, even thosewho are chdlenged for cause 1d. Even
S0, that discretion is narrowed when a reasonable chdlenge is mede and the summons of other jurarsis
not agreet inconvenience. 1d. a 850 (diting Hudson v. Taleff, 546 So. 2d 359 (Miss. 1989)). In a
medica mdpractice action, the trid judge mugt carefully evduate the qudificationsof ajuror whoisor hes
been treeted by the physidan or who has family who is or has been trested by the physden. 1d. The
promise of a progpective juror that hewill remainimpartid and thet hisverdict will not be affected isgiven
greet deference even given drcumdtances which raise questions about his qudifications. 1d. at 850.

141.  In Scott, after the court excused severd potentia jurors, apand of 43 jurorsremained. 1d. a

849. When vair dire responses indicated that potentid jurors or ther family members hed rdationships
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with Dr. Bdl or his partners, Scott chdlenged 12 of them for cause 1d.  Thetrid court sustained seven
of hischdlenges and denied the ather five. 1 d.

142.  Soott gopeded arguing thet the four Satutory peremptory chalenges were inaufficent to excuse
al jurorswho should have been excused for cause. 1d. One peremptory challenge was usad to exdude
ajuror who was not chdlenged for cause. 1 d. a 849-50. We upheld the trid court’ srefusal to dismissa
prospective juror who had been chdlenged for cause as the appellant chose to exercise a peremptory
chdlenge on ajuror who was not.

143. InHerrington v. Spell, 692 S0.2d 93, 101 (Miss. 1997), the Herringtons asserted thet dlowing
patients of the defendant and awitnessto St on the jury condiituted reversble error. | d. TheHeringtons

contended that they wereforced to exercise dl their available peremptory chalengesto chdlenge patients

and former patients of the defendant and other doctorstedtifying. 1 d.  However, the record differed with
this contention asit showed that the Herringtons s attorney exercisad peremptory chdlengesto jurors 1,
13, 15, and 19, none of whom were shown to be connected in any way to the doctors on trid or the
medicd professon. |d. Duringvair dire, noneof thejurorsshowed any propendity to favor the defendant
or any other member of the hedthcare professon in amdpractice case. 1d. Even so, the Herringtons

chose to exerdse ther peremptory chdlenges on these individuas who were not chdlenged for cause
indead of on the jurors about which they complained should have been excused for cause. 1d. We
refused to reversethe trid court’srefusdl to dismissthose individuas

44. Inthecased bar, Adkinsdearly exercised two peremptory chalenges on prospective jurorswho
were not chalenged for cause. If there was any objection to these two jurors, it was counsd’ s obligation

tocdl it to the court’s atention in a chdlenge for cause. While the record does reflect some unspedific
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undetermined contact between the disputed jurors and the dinic, it dso confirms there wias no suggestion
of automatic exduson of individuaswho reported onevist or vistsunrdated to childbearing and the child
rearing. Having exercised his peremptory chdlengesonjurorswho werenot chdlenged for cause, Adkins
may not complain that the trid court erred in refusing to dismiss Juror No. 22 for cause.
5. Thiscaeisdiginguishablefrom Toyota Motor Corp. v. McLaurin, 642 So. 2d 351,
358 (Miss 1994), wherewe hdd thet the gppdlant’ sfalure to exercise two of his peremptory chdlenges
on progpective jurors who had been chdlenged for cause did not bar reversal because of a gdtigtica
abaraion. A highnumber of prospectivejurorsor ther family membershed been represented by counsd
for the gopdlee 1d. a 355. Thisresulted inaproblemwhich could notbecured. 1d. a 358-59. If the
gopdlant had exercised his peremptory chdlengesin accordance with hischalengesfor cause, each of the
individuds chdlenged for cause would have been exduded from the jury. However, thet is not the case
here. In the cased bar, counsd for Adkinsexercised two peremptory chalengeson jurorswho were not
chdlenged for cause At the sametime, Adkins complains of  the seating of two jurors whom he dams
should have been excused for cause
146. Wefind thet the ruling of the learned trid judge concarning the compaosition of the jury should not
have been st asde. We will not second guessthetrid judge because the record does not show aclear
abuse of discretion. Further, we are unconvinced that Juror 22 was not competent to serve asajuror.
CONCLUSION
147.  The Court of Appedsered in finding that the drcuit court committed reversble error by refusng
Fantiff'sjury ingruction P-21. Moreover, we find that the Court of Apped's ered in holding that the

dreuit court committed reversbleerror by failing to excusethosejurorswho were patientsof Dr. Sanders
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or who had doserdativeswho were patientsof Dr. Sanders. For thesereasons, thejudgment of the Court
of Appedsisreversed, and the judgment of thetrid court is affirmed.

148. THE JUDGMENT OF THE COURT OF APPEALS IS REVERSED, AND THE
JUDGMENT OF THE LEE COUNTY CIRCUIT COURT ISAFFIRMED.

WALLER AND COBB, P.JJ., CARLSON AND DICKINSON, JJ., CONCUR.

EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION.
DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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